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In ASEAN, as in the rest of the 

world, the UNGPs offer new 

opportunities and challenges.  

 Emphasize the role of the state, but… 

 states may be unwilling or unable to step up.  

 Corral business, but… 

 give significant latitude and low expectations.  

 Appear to present rights holders with new channels for accountability, 

but… 

 also present new obstacles.  

 Cause for skepticism, but… 



The UNGPs 

 Human Rights Council endorsement in resolution UNHRC 

17/4 of 16 June 2011 

 Protect, respect, remedy + duty, responsibility  

 No new rights, rather a clarification 

 A product of 20+ years of negotiations 

 1998 Sub-Commission on the Promotion and Protection of 

Human Rights 

 2003 Norms on the Responsibilities of Transnational 

Corporations and Other Business Enterprises with Regard to 

Human Rights 

 



 



Ruggie-Deva debate  

 Normative regression - consensus-building led to: “the blind 

obsession with achieving consensus has resulted in the 

adoption of weak language [in the GPs] concerning the 

human rights responsibilities of business” (Deva, 2013) 

 business’ ‘responsibility’ to respect and ‘adverse impact’ do 

not suggest the same legal liability ‘duty’ and ‘violations’ 

carries 

 “…existing human rights treaties and customary international 

law should be understood to bind corporations legally, rather 

than merely serving as reference points for social 

expectations” (Deva and Bilchitz, 2014). 



Reliance on state champions 

Stressing that the obligation and the primary 

responsibility to promote and protect human 

rights and fundamental freedoms lie with the 

State, [e]mphasizing that transnational 

corporations and other business enterprises 

have a responsibility to respect human rights. 

–UNGPs preamble 

A manifest hierarchy of dutyship > conundrum  



In lieu of state champions 



Clear directives to business 

 UN Guiding Principles on Business and Human Rights 

(UNGPs): Implementing the United Nations “Protect, Respect 

and Remedy” Framework (A/HRC/17/31)  

 

 Principles 11-24 

 

 Due diligence 

 Human rights policy 

 Systems/processes embedding respect for HR 

 Reporting recommended 

 



 



 



Smokescreens 

Rights-washing 

Deflection 

Platitudes 

Market-led efforts 

 

 An illusion of progress, endowment, mobility, empowerment, 

etc. may make it even harder to  rights holders   



 



Cause for concern 

 Over-reliance on states that are unable or unwilling to step 

up 

 

 Business enterprises may be in a position to coopt or 

manipulate efforts, and/or deflect blame to states 

 

 Rights holders have to navigate new obstacles, 

smokescreens and rabbit holes 

 

 



Cause for hope 

 States may be stepping up 

 

 Business enterprises can be catalysts for progress (and may 

have unique incentives to act) 

 

 Rights-holders are learning and adapting to a new game 

 

 This is a global struggle 



 



 



 



Seeing this through the 

business lens 

 

 Liability (domestic law may not be enough) 

 

 Susceptibility (obstruction from within, around and abroad) 

 

 Optimization (HR as a boon for optimal relations and 

performance) 

 

 Sustainability (thinking 30 years down the road 



 



 



Invigorating states 

 Pushes (duties and demands) 

 

 Pulls (incentives and benefits) 

 

 Appreciation (the ‘right’ thing to do) 

 

 Awareness (seeing the harm of predatory business) 

 

 International relations (leading, keeping up, better than falling 

behind) 

 

 



 



 



 



AICHR 
 



 

Learning to play a new game 



 



Two key questions 
 For both business and state led efforts… 

 Are structural/systemic flaws actually being addressed? 

 Do efforts put rights holders in a better position to take action 

on their own behalf?    



Vigilance 

 Shortcuts v. sustainability 

 Audits v. accountability  

 Platitudes v. progress  

 How profits are spent v. how profits are made 

 Faking it v. making it  

 Smokescreens & ceremony v. substance 

 Addressing trafficking v. addressing the tripartite 

 


