HUMAN RIGHTS AND THE ENVIRONMENT
IN SOUTHEAST ASIA

Carl Middleton, Ph.D.
Center for Social Development Studies (CSDS),
Faculty of Political Science, Chulalongkorn University

Outline
• In this presentation, I aim to show:
• In Southeast Asia, economic growth and rising levels of human development
has been accompanied by environmental degradation
• Since the 1990s, there has been growing momentum on recognizing the right
to a clean, healthy and safe environment, globally and in ASEAN, although
sometimes the recognition of these rights often seems distant

• There are examples of practices linking environment to human rights, both
legislated and in informal spaces. The Right to the Environment must be
claimed within various arenas

Economic growth and regionalization across ASEAN
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Growing global ecological footprint challenging sustainability

EF has doubled since 1966!
By 2030, we will need two
planets

Some consume too much, and some too
little (between and within countries)
http://www.worldbank.org/en/topic/poverty/overview, http://www.footprintnetwork.org and
http://gizmodo.com/we-ve-devoured-a-year-s-worth-of-natural-resources-in-j-178496888

ASEAN Ecological footprint

WWF and ADB (2012) Ecological Footprint and Investment in Natural Capital in Asia and the Pacific

Biocapacity Creditors and Debtors

WWF and ADB (2012) Ecological Footprint and Investment in Natural Capital in Asia and the Pacific

Environmental challenges in ASEAN

L. Lebel, L. A. Snidvongs, C.-T.A. Chen & R. Daniel (2009) Critical States: Environmental Challenges to
Development in Monsoon Southeast Asia, Petaling Jaya: Strategic information and Research Development
Center (SIRD).

Many have debated/ contested about “Sustainable
Development”
• Building on United Nations Conference on the Human
Environment, held in Stockholm, Sweden, in June 1972
• The launch pad for the notion of international environmental
law
• Created UNEP
•
•
•

Published in 1987 by the United Nations World Commission on
Environment and Development (WCED).
Placed environmental issues firmly on the political agenda
Tried to link the environment and development as a single
interconnected issue

“to meet the needs of the present without compromising the
ability of the future generations to meet their own needs.”
Our Common Future, 1987

It goes on to emphasize “…sustainable development requires
meeting the basic needs of all”

Principles of the Rio Declaration (1992)
• The right to development must be fulfilled so as to equitably meet developmental and
environmental needs of present and future generations.
• “States have … the sovereign right to exploit their own resources pursuant to their own
environmental and developmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction.”
• Common but differentiated responsibility
• Procedural justice and public participation
• The precautionary principle

Article 10: So-called
“Access Rights”

• The polluter pays principle
• Prior and timely notification on activities that could have transboundary environmental impacts
http://www.unesco.org/pv_obj_cache/pv_obj_id_C0911583226602DD3CE315A0216B9385F1050100/filename/RIO_E.PDF

ASEAN Charter (2008)
• The ASEAN Charter (Article 19)
included one of its purposes:
• To promote sustainable
development so as to ensure the
protection of the region’s
environment, the sustainability of
its natural resources, the
presentation of its cultural heritage
and the high quality of life of its
people. (Emphasis added.)

http://www.unesco.org/pv_obj_cache/pv_obj_id_C0911583226602DD3CE315A0216B9385F1050100/filename/RIO_E.PDF

Right to a Clean, Healthy and Safe Environment
• The international human rights framework and the international consensus for
environment sustainability emerged from separate origins
• In April 2011, the UN Human Rights Council adopted resolution 16/11 on human
rights and environment
• Sustainable development and the protection of the environment can contribute to human
well-being and the enjoyment of human rights;
• Environmental damage can have negative implications, both direct and indirect, for the
effective enjoyment of human rights

• In March 2012, appointment of Professor John F. Knox as the first Independent
Expert on Human Rights and the Environment
• Prof. Know has scoped and then mapped with regard to the relationship between
Environment and Human Rights:
• UN human rights treaties and the treaty bodies charged with overseeing them,
• other UN bodies and mechanisms such as the Human Rights Council and its special
rapporteurs,
• regional human rights systems,
• international environmental instruments
• National constitutions

In his statement to the Human Rights Council in March 2014,
whilst acknowledging that not all States have accepted the norms
that could govern the relationship between human rights and
environmental protection, Professor Knox concludes that:

law

“I believe that it is now beyond argument that human rights
includes obligations relating to the environment”

For example, he found that around 90 individual States have
adopted rights related to a healthy or sustainable environment in
their national constitutions

Types of environmental human rights obligations
• Professor Knox has argued that “human rights bodies have gone beyond describing the effects
of environmental harm on the enjoyment of human rights.”
• Three types of environmental human rights obligations of States:
• Procedural obligations, including to assess environmental impacts, share information,
facilitate public participation, and provide access to effective remedies for environmental
harm
• Substantive obligations to protect against environmental harm that interferes with the
enjoyment of human rights, including to life, health, food and water. State should adopt and
implement an appropriate legal framework that strikes a reasonable balance between
environmental protection and other priorities.
• An obligation to take account of groups who may have particular vulnerabilities to
environmental harm. This may include the impacts of environmental pollution to children’s
health, situations that may have a disproportionate effects on women, and impacts on
indigenous people.

ASEAN Human Rights Declaration
This placed Southeast
Asia in line, at least on
paper, with other
regional agreements that
have also recognized this
right including in Africa,
Central and South
America, and Europe
• Article 28: Every person has the right to an adequate standard of living for himself or herself and
his or her family including:
a. The right to adequate and affordable food, freedom from hunger and access to safe and
nutritious food;
e. The right to safe drinking water and sanitation;
f. The right to a safe, clean and sustainable environment

XXXX

• AICHR has also discussed “Human Rights, Environment and Climate Change” in
September 2014 (and again in 2015 and Oct 2017)
• Well known challenges remain to be overcome to realize the Right to a Clean, Healthy
and Safe Environment
• Uneven governance: Transparency, accountability, incomplete laws, and access to
justice

National laws related to the environment are
important to protect human rights

www.environmentaldemocracyindex.org/
TEI. 2011. Environmental Governance in Asia: Independent Asessements of National
implementation of Rio Declaration's Principle 10. Thailand Environment Institute (TEI).

Uneven EIA standards on paper and in practice
Various EIA and even SEA policies, now
exist on paper in ASEAN,

However, there are some limitations in
practice:
•
•

•
•
•
•

Start too late to influence key decisions
Conflict of interest: Consultants hired by
company developing projects
Weak public participation
Limited access to information
Often limited influence in overarching
project decision-making when there is an
economic imperative
Expert scientific knowledge is privileged
over local situational knowledge, which can
also marginalize some societal values

PACT (2015)

Impact Assessment tools as science, assessment and politics

Lebel, L., The Politics of Scale in Environmental Assessments, in Bridging Scales and Knowledge Systems: Concepts and Applications in Ecosystem Assessment, W.V. Reid, et al., Editors. 2005, Island Press. p. 37-57.

Impact Assessment and Innovation:
Health Impact Assessment
• In 2007, Thailand legislated for
Health Impact Assessment (HIA)

• There are four approaches to HIA in
Thailand, of which two are most
commonly practiced:
•
•

Environment Health Impact
Assessment (EHIA)
Community Health Impact
Assessment (CHIA).

• There are a growing number of
examples in Thailand where CHIA
empowered communities to protect
their rights

http://en.nationalhealth.or.th/node/123

Extra Territorial Obligations (ETOs) in Southeast Asia
• Most States in Southeast Asia
presently interpret their human rights
obligations as applicable only within
their own borders.
• However, the creation of AICHR and
evolving international law imply
duties beyond borders
• Extra-territorial obligations:
“Obligations relating to the acts
and omissions of a State, within
or beyond its territory, that have
effects on the enjoyment of
human rights outside of that
State’s territory”

Arenas of Struggle/ (In)justice
• Arenas of justice:
“politicized spaces of
governance in which a
process for claiming
and/or defending rights
to land or seeking
redress for rights
violations take place”
• “arenas of struggle”
rather than “arenas as
institutions.”

Conclusion
• Across rural mainland Southeast Asia, direct access to and sustainable use of
natural resources are inextricably tied to people’s wellbeing.
 Loss of access to natural resources is a threat to livelihoods, and also to human rights.

• In urban areas, environmental quality and related health implications are also a
threat to human rights
• Internationally, there is a growing recognition of the relationship between the
environment and human rights, although sometimes the recognition of these rights
often seems distant.
 In national law, such as (community) health impact assessment, and the roles of NHRIs and the
justice system
 At the ASEAN level, in declarations and meetings of AICHR
 In relation to Business and Human Rights (UNGP)
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